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EDITORIAL NOTES 


THE MEMBERS of the Bar of New Jersey should study with care the last 
“Report of the Judicial Council of New Jersey to the Senate and General 
Assembly of the State,” dated May 31 last, embodying not only proposed 
Amendments to our State Constitution (believed to correct deficiencies in 
the present Judiciary system), but giving, first, an outline history of 
the Courts of New Jersey, and, second, the reasons for the proposed 
Amendments. The Chairman of the Committee, as most of our readers 
know, is Mr. Arthur T. Vanderbilt, of Newark, and his coadjutors, 
fourteen in number, represent a fine class of lawyers from all parts of 
the State. It is said that much of the detailed work of this Council has 
fallen upon Judge Dungan, but it is also clear that a large amount of 
labor in preparing the “Report” has been done by the Chairman. Because 
of the great importance of the Amendments suggested we reproduce them 
in this JouRNAL, but lawyers generally should have the full printed 
pamphlet “Report” to discover all the reasons in it for the changes pro- 
posed in the Courts and (what would follow) alterations in future prac- 
tice. The subject is too large for quick determination upon the propriety 
of all changes proposed, but, in general, it must be said that they would 
improve our legal system in many desirable ways; would quicken de- 
cisions, remove much popular antipathy to Court methods and to lawyers, 
and so add to the dignity of the Courts. On certain features of the 
Report we shall comment hereafter. The Legislature did not consider 
the proposed Amendments, but no doubt will do so next Winter. Delay 
on them may be unfortunate, but was, apparently, unavoidable. In this 
same connection we call attention to what is said in another article in 
this issue of the JouRNAL upon “The Law Clerk System” as an aid to some 
of the higher Courts in this country. The article is entitled, “Relief 
for Appellate Courts.” 





We can well appreciate the difficult position of the railroads in this 
country, not simply from the general reduction of freight and passenger 
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business because of the dull times, but because of the great traffic done 
by freight trucks and motor busses. The public at large, however, must 
look with concern at the published statement recently made public show- 
ing the immense salaries drawn by the railroad Presidents. After what 
is said to have been a voluntary reduction of ten per cent in salaries, 
the record, as stated, remains as follows: 


Atlantic Coast Line 

Burlington y 
SI Es cntandndeesbn on dso4eee es oe secsens 64,800 
Chicago & Northwestern 

Milwaukee 

Delaware & Hudson 
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One of the subjects agitated in various parts of this State, especially 
in the School Boards, concerns the employment of married women whose 
husbands are gainfully employed. So many single women needing work, 
and so many men without employment are seeking to labor but cannot 
find anything to do, that the question arises, should not preferance be 
given on the basis of the greater good to the greater needy? Equity 
all around would seem to answer, Yes, provided efficiency is also con- 
sidered. As to school teachers efficiency should be a chief desideratum. 
Whether a teacher lives outside of the municipality or not strikes us of 
much less importance than whether he or she has “made good.” When 
it comes, however, to the marriage problem, and double employment, 
that takes on a little different aspect, and needs special study and thought 
as to consequences. 





The “Detroit Free Press” recently quoted from the New York 
“Evening Post” a private letter written to an American by the historian 
Macaulay in 1851, a sentence which reads: 

“Your Republic will be as fearfully plundered and laid waste by 


barbarians in the Twentieth century as the Roman Empire was in the 
Fifth, with this difference, that the Huns and Vandals who ravaged the 
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Roman Empire, came from without, and that your Huns and Vandals 
will have been engendered within your own country by your own 
institutions.” 


The ‘‘Free Press” then says, what is certainly a matter for anxious 
thought, although we believe there is sufficient strength of character and 
soul in our American people to finally overcome the troubles of the 
present day: 


“These modern ‘Huns and Vandals’ enforce their exactions with 
bombs, pistols and machine guns as their predecessors in the Roman 
Empire did with swords, spears and arrows. And they equally are con- 
temptuous and defiant of the laws of the land. Mostly they go un- 
touched; or, if they are arrested and accused of crime, the cases in 
which witnesses against them are intimidated by threats of murder are 
commoner than those in which the witnesses stand firm and see that 
criminals are sent to prison or to execution. That this condition is, in 
considerable part, an outgrowth of the state of our institutions, cannot 
successfully be gainsaid. It is traceable in varying degrees to the adoption 
and retention of the primary election system which has cheapened and 
demoralized the public service from Congress downward; to the silly 
practice of making political jobs of judgeships, to absurd glorification of 
petty technicalities in legal procedure, to feminization of the penal code, 
to pathological coddling of criminals, to failure to build up a modern 
police system capable of handling modern conditions, to material deteriora- 
tion and coarsening of public and private morals, and chiefly, perhaps, 
to the practice of defying law and its agencies.” 


Some of our readers, as we know, lay all the blame of the situation 
in this country, including the depressed times, to the Volstead Amend- 
ment, but that is foolish in the extreme. The causes are fairly summed 
up in the above quotation, plus the spread of Bolshevism and all its 
concomitants. 





Notwithstanding that the Governor of New York, like certain 
members of the late Congress, would have this country change its attitude 
toward Russia and recognize it as if it had a civilized government, it is to 
be hoped and expected that, for the balance of President Hoover’s term, 
at least, no such recognition will be given. The rule laid down in the 
Wilson Administration, reiterated by Secretary Hughes in the Harding 
Administration, and continued since, was a firm and just policy, namely, 
that Russia must admit the legality of her debts to this country, and 
abandon plans of fomenting revolution here and of spreading propaganda 
against the existing order in the United States, before consideration will 
be given to recognition. The amount of the Russian debt to the United 
States Government is $317,953,006.37, including principal of $192,601,- 
297.37 and interest of $125,351,709. The principal includes cash ad- 
vances of $187,729,750 made up to November 15, 1917; $406,082.30 on 
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account of surplus supplies sold in 1918, and $4,465,465.07 for relief 
supplies furnished on credit immediately after the World War. Aside 
from this debt matter, however, the propaganda engineered by Russia 
in this country to overthrow our own institutions is so palpably contrary 
to the policy of other nations that it cannot be overlooked. 





Mr. L. H. Patterson, long a writer in the Newark “Sunday Call,” 
in a recent issue refers to the time when the whipping post disappeared 
from New Jersey, naming 1838 as a date. He then says: 


“Some years ago it was the duty of this chronicler to visit Delaware 
and report on the effectiveness of the whipping post as a deterrent of 
certain crimes. Chief of Police George Black of Wilmington said at that 
time whipping of pickpockets and holdup men had kept the State free of 
them for years. He instanced an abortive attempt at a payroll robbery 
that had occurred some time before. Two men were caught and got a 
prison sentence and forty lashes each. From that day to the period of 
the interview no holdups had stained Delaware’s criminal records, and 
there have been very few, if any, since. The type of man who embraces 
banditry and racketeering as professions is mighty careful of his pelt, 
and a whipping that raises welts on that pelt is too much for his proud 
spirit to endure.” 


There is no doubt that our penologists, as a rule, and our citizens 
generally, would view with horror the reintroduction of the whipping 
post in New Jersey, but Delaware’s example has not a little to commend 
it. It is harsh, but what if it should make criminals of a certain class 
avoid our State? 





When the “glorious Fourth of July” was celebrated on the proper 
day last month, the usual casualties from the use of fire crackers and 
certain other dangerous fireworks were reported next day. So it is 
likely to be while they are tolerated by law. The killed and maimed were, 
in number, trifling compared with daily accidents by automobiles, but 
the latter can never be wholly avoided by law, while the use of bad 
fireworks can certainly be reduced to a minimum by a statute forbidding 
their use. 





Former Judge Carrick, of Jersey City, made his report to the 
Chancellor, on July 25th, concerning the charges made against Vice- 
Chancellor Church. Further investigations into the practises of some 
other jurists in Chancery are to follow. The report as to Church, V. C., 
is quite lengthy, of course, and concludes as follows: 

“The conclusion is inescapable that the Vice-Chancellor, at the time 
of his suspension from office, had lost the confidence of the Bar, and 
was wholly unfit to discharge the duties of his office.” 








[The 
State, as 
Reference 


administ 
court, O 
shall be 
convictic 
and app 
of the c 
arising | 
One of 1 
of the ¢ 
which sl 
inspectic 


a. 4 
sections 


r 


I. 
supreme 
of impe: 
courts a 
by law, 
public g 


r 


I. 
vested i 
except ¢ 
the app 
shall ha 
of deatt 
its men 
appeal i 
change : 
proceedi 





—_—_—— SEES 6K Ue OP fa) 


PROPOSED CONSTITUTIONAL AMENDMENTS 231 


PROPOSED CONSTITUTIONAL AMENDMENTS 








[The following are the suggested Amendments to the Constitution of this 
State, as reported, unanimously, by the Judicial Council of New Jersey in May last. 
Reference to this subject on page 227.—Eniror.] 


ARTICLE V. 


1. Insert in lieu of section 10 of Article V a new section as follows :— 

10. The court of pardons shall consist of the governor, or person 
administering the government, and three judges. A majority of said 
court, of whom the governor or person administering the government 
shall be one, may remit fines and forfeitures and grant pardons, after 
conviction, in all cases except impeachment. The governor shall nominate 
and appoint, by and with the advice and consent of the senate, the judges 
of the court for a term of six years; he shall in like manner fill vacancies 
arising other than by expiration of term for the unexpired term only. 
One of the judges, other than the governor, shall annually be elected clerk 
of the court. He shall keep a record of the proceedings of the court, 
which shall be filed in the office of the secretary of state, subject to such 
inspection as the legislature may prescribe. 


ARTICLE VI. 






JUDICIARY 


1. Insert in lieu of sections 1 to 7, inclusive, of Article VI, new 
sections as follows: 
Section I. 


1. The judicial power shall be vested in a court of appeals; a 
supreme court; a court of chancery; a circuit court; a court for the trial 
of impeachments ; and, except as herein otherwise provided, such inferior 
courts as now exist, and as may be hereafter ordained and established 
by law, which inferior courts the legislature may alter or abolish as the 
public good shall require. 

Section II. 


1. The court of appeals shall possess the jurisdiction heretofore 
vested in the court of errors and appeals in the last resort in all causes, 
except as otherwise provided in this constitution; and shall also possess 
the appellate jurisdiction heretofore vested in the prerogative court. It 
shall have exclusive appellate jurisdiction in all causes where judgment 
of death is involved. It may provide by its rules that two or more of 
its members shall hear and determine applications for relief pending 
appeal in cases involving restraints, appointment of receivers or other 
change in status. It shall have the power to prescribe the stage of the 
proceedings at which it will consider appeals from interlocutory orders. 
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2. The court of appeals shall consist of a president justice and six 
associate justices. Five members of the court of appeals shall con- 
stitute a quorum. 

3. The final judgment of any court of law having original jurisdic- 
tion may be taken by appeal direct to the court of appeals, where the trial 
judge shall certify that by reason of the exigencies of the case or the 
importance of the questions involved it is advisable that an appeal go 
direct to the court of appeals, if the court of appeals, upon the presenta- 
tion of such certificate, shall allow such appeal. 

4. The president justice shall on or before the first day of Decem- 
ber in each year file with the secretary of state, who shall be the clerk 
of the court of appeals, a detailed statement of the work of the court 
of appeals for the year ending the first day of September next preceding. 


5. If the court shall fail to hear any case within two months after the 
appeal therein is perfected or shall fail to decide any case within two 
months after it shall have been argued or submitted, the president justice 
shall certify such failure to the governor, who may, if in his judgment 
the public good require, appoint special justices of the court of appeals 
in the manner hereinafter provided, who shall constitute a special court 
of appeals vested with power coordinate with the court of appeals to 
hear and determine appeals. 


Section ITI. 


1. The supreme court shall possess the appellate jurisdiction here- 
tofore vested in the supreme court, except where judgment of death is 
involved; and the original jurisdiction, civil, criminal and otherwise, 
heretofore vested in the supreme court, except in actions at law inter 
partes not involving prerogative writs. It shall determine in such manner 
as it may by rule prescribe, and without the aid of a jury, questions of 
fact arising in certiorari, quo warranto, mandamus, prohibition and habeas 
corpus ; and in any such proceedings, other than reviews of judgments of 
courts of record, the hearing shall be in the first instance before a single 
justice of the supreme court, whose decision, both as to law and fact, 
shall be appealable to the supreme court. 

2. Judgments of the supreme court in the exercise of its appellate 
jurisdiction, including reviews of judgments of courts of record by 
the supreme court by certiorari or otherwise, shall not be appealable except 
in cases (a) where the supreme court may allow an appeal to the court 
of appeals, or (b) where the court of appeals may allow an appeal from 
the supreme court to the court of appeals. 

3. The supreme court shall consist of a chief justice and six associate 
justices. The number of associate justices may be increased or de- 
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creased by the legislature, but shall never be less than two. The supreme 
court may sit in parts; and each part shall possess the jurisdiction of the 
court ; each part shall consist of not less than three justices. Each justice 
may exercise the powers of a judge of any of the courts of law in the 
judicial district to which he is assigned and may hold any court of law 
in his judicial district. 

4. The supreme court shall have exclusive jurisdiction of appeals 
from the circuit court and all other courts of law, except as otherwise 
provided in this constitution. On such appeals the supreme court shall 
consider questions of law involving errors of the trial court, and may 
also set aside judgments, wholly or in part, where the verdict or finding 
of fact is against the weight of the evidence, or excessive or inadequate. 

5. The chief justice shall have the power to assign the justices to 
the several parts of the supreme court and to the several judicial districts 
of the state, to assign the circuit court judges to the several counties, and 
to assign the judges of the inferior courts of law to such counties and 
duties as the public good may require; and to supervise their work. He 
shall by rule regulate the practice and procedure in the supreme court, 
the circuit court and the inferior courts of law. He shall on or before 
the first day of December in each year file with the clerk of the supreme 
court a detailed statement of the work of the supreme court and the several 
parts thereof, of the circuit court and of the inferior courts of law for 
the year ending the first day of September next preceding. 

6. If the court shall fail to hear any case within two months after 
the appeal therein is perfected or shall fail to decide any case within two 
months after it shall have been argued or submitted, the chief justice 
shall certify such failure to the governor, who may, if in his judgment 
the public good require, appoint special supreme court justices in the 
manner hereinafter provided. 


Section IV. 


1. The court of chancery shall consist of a chancellor as heretofore 
and shall possess the jurisdiction heretofore vested in the court of chan- 
cery and the original jurisdiction heretofore vested in the prerogative court. 

2. The vice chancellors, to be appointed as hereinafter provided, shall 
aid and assist the chancellor in such manner and by such procedure as 
he may by rule or otherwise prescribe. 

3. The chancellor shall exercise complete control of the work of the 
court as heretofore, and shall by rule regulate the practice and procedure 
of the court. He shall on or after the first day of December in each 
year file with the clerk in chancery a detailed statement of the work of 
the court of chancery for the year ending the first day of September next 
preceding. 
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Section V. 


1. The circuit court shall possess the original jurisdiction in actions 
at law inter partes not involving prerogative writs heretofore vested in 
the supreme court, and the jurisdiction heretofore vested in the several 
circuit courts. 

2. The circuit court shall consist of such number of circuit court 
judges as shall be provided by law. Each circuit court judge may exercise 
the jurisdiction of the court. 


Section VI. 


1. The house of assembly shall have the sole power of impeaching 
by a vote of a majority of all the members; and all impeachments shall 
be tried by the senate ; the members, when sitting for that purpose, to be 
on oath or affirmation “truly and impartially to try and determine the 
charge in question according to the evidence”; and no person shall be 
convicted without the concurrence of two-thirds of all the members of 
the senate. 

2. Any judicial officer impeached shall be suspended from exercising 
his office until his acquittal. 

3. Judgment in cases of impeachment shall not extend further than 
to removal from office, and to disqualification to hold and enjoy any 
office of honour, profit or trust under this state; but the party convicted 
shall nevertheless be liable to indictment, trial and punishment according 
to law. 

4. The secretary of state shall be clerk of this court. 


Section VII. 


1. There shall be a county court in each county, which shall possess 
all the jurisdiction heretofore vested in the court of common pleas, 
orphans’ court, court of oyer and terminer, court of quarter sessions, and 
court of special sessions. The judges of the county courts shall possess 
all the powers heretofore vested in the judges of the court of common 
pleas, orphans’ court, court of oyer and terminer, court of quarter ses- 
sions and court of special sessions. Each judge of the county court may 
exercise the jurisdiction of the court. The county court and the powers 
of the judges thereof may be altered or abolished by the legislature as 
the public good may require. 


Section VIII. 


1. The governor shall nominate and appoint, by and with the advice 
and consent of the senate, the president justice and associate justices of 
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the court of appeals, the chief justice and associate justices of the supreme 
court, the chancellor, the judges of the circuit court, and the judges of 
the county courts; the chancellor shall nominate and appoint, by and with 
the advice and consent of the senate, the vice chancellors; all of whom 
shall hold office for a term of seven years; they shall at stated times 
receive for their services a compensation which shall not be diminished 
during the term of their appointment; and they shall hold no other office 
in the government of this state or of any political subdivision or instru- 
mentality thereof or of the United States except when appointed as mem- 
bers of the judicial council of this state. On certificate from the president 
justice of the court of appeals, as provided in paragraph five of section 
two of this article, or from the chief justice of the supreme court, as 
provided in paragraph six of section three of this article, the governor 
may nominate and appoint, by and with the advice and consent of the 
senate, special justices of the court of appeals and special justices of the 
supreme court to hold office until such time as the president justice of 
the court of appeals or the chief justice of the supreme court, as the case 
may be, shall certify to the governor the ability of the court to hear cases 
within two months after appeals therein are perfected and to decide them 
within two months after argument or submission; such special justices 
shall at stated times receive for their services a compensation which shall 
not be diminished during the time they shall hold such office; and they 
shall hold no other office in the government of this state or of the United 
States. The president justice and associate justices of the court of appeals, 
the chief justice and the associate justices of the supreme court, the chan- 
cellor and the vice chancellors, the circuit court judges, the special justices 
of the court of appeals, and the special justices of the supreme court, 
shall be counsellors at law of at least ten years’ standing and shall not 
practice law. The judges of the county courts shall be counsellors at 
law of at least seven years’ standing; and in counties having a population 
of 300,000 inhabitants or over according to the latest federal census, and 
in such other counties as the legislature may provide, shall not practice law. 


Schedule. 


1. Immediately after the adoption of these amendments, the governor 
shall nominate and appoint, by and with the advice and consent of the 
senate, from the persons holding, immediately prior to the adoption of 
these amendments, the offices of chancellor, chief justice, justices of the 
supreme court, judges of the court of errors and appeals, vice chancellors 
and circuit court judges, a president justice and six associate justices of 
the court of appeals, each for a period of time coincident with his unex- 
pired term. Vacancies caused by such appointments shall be filled by the 
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appointment thereto of the judges of the court of errors and appeals, who 
are counsellors at law of ten years’ standing; and if, after such appoint- 
ments, vacancies still exist, other than in the circuit court, they shall be 
filled by the appointment thereto of circuit court judges. The governor 
shall likewise nominate and appoint, by and with the advice and consent 
of the senate, the members of the court of pardons, one for a term of two 
years, another for a term of four years and the third for a term of six 
years, from among the judges of the court of errors and appeals who are 
not counsellors at law, holding office immediately prior to the adoption of 
these amendments. The justices of the supreme court and the circuit 
court judges in office at the time of the adoption of these amendments, 
who are not appointed members of any other court, are hereby constituted 
respectively justices of the supreme court and judges of the circuit court, 
as the case may be, each for a period coincident with his unexpired term. 
The judges of the court of common pleas in the several counties are 
hereby constituted judges of the county courts in their respective counties, 
each for a term coincident with his unexpired term. 

2. All causes pending in the court of errors and appeals at the time 
these amendments become effective shall be heard in the court of appeals. 

3. All causes pending in the supreme court, except actions at law not 
involving prerogative writs, at the time these amendments become effective 
shall be heard in the supreme court except as herein otherwise provided. 

4. All actions at law inter partes not involving prerogative writs 
pending in the circuits of the supreme court and all causes pending in the 
circuit courts at the time these amendments become effective shall be 
heard in the circuit court. 

5. All causes pending on appeal in the prerogative court at the time 
these amendments become effective shall be heard in the court of appeals; 
all other causes pending in the prerogative court and all causes pending 
in the court of chancery at such time shall be heard in the court of 
chancery. 

6. All causes pending in the court of common pleas, orphans’ court, 
court of oyer and terminer, court of quarter sessions, and court of special 
sessions at the time these amendments become effective shall be heard in 
the county court of the county wherein they are pending. 

7. The legislature shall pass all laws necessary to carry into effect 
the provisions of these amendments. 
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RELIEF FOR APPELLATE COURTS 


[The following is a portion of an article in a recent number of “The Journal 
of the American Judicature Society,” which is at least interesting in what it claims 
for a more expeditious working of higher Courts. It is presented here simply as 
“food for thought.”—Enprror. } 

It is observed generally throughout the States that the number of 
appeals increases while the judicial personnel available is not increased 
proportionately and concurrently. Delays which are universally repro- 
bated ensue, and are virtually chronic in a majority of States. Mean- 
while the appellate Court Judges stagger on under increasing loads, un- 
able without legislative relief to do otherwise than work more rapidly 
and for longer hours. A study of the record by every Judge, followed 
by collegiate discussion and deliberation, is accepted as the best foundation 
for sound decision, but under pressure the corners are cut in one way or 
another very commonly. The legal profession finds many instances which 
aggravate. And all the time the Judges are deprived of the reasonable 
assistance which they should command as a matter of course. 

But not universally now. For there are at present several States 
where the method adopted by the Federal Supreme Court is being em- 
ployed. But before telling of the profits therefrom a few quotations will 
serve to show approximately what Professor Kocourek [in a preceding 
article! had in mind. 

He presumed that there would be for each Judge a Referendar (we 
have no native word which properly applies) who should be selected to 
work on an annual salary. The Supreme Court has found its assistants 
among the top men of the graduating classes of leading law schools. The 
position is one eagerly sought for the rigorous training it affords, though 
the salary be moderate. When a case is assigned to the Referendar his 
report, it is suggested, may embody the following elements: 


“1. An accurate statement of the material facts showing (a) what 
facts are undisputed and (b) what facts are disputed. The disputed 
facts should be analyzed with a statement in tabular form of what evi- 
dence supports and what evidence contradicts the disputed point. We 
put large emphasis on the factual grounding of the case since it is the 
major premise of the whole chain of reasoning. Skill and industry will 
be needed to prepare a statement that embodies the two requisites (a) of 
brevity (which means for this purpose exclusion of all irrelevant facts) 
and (b) of accuracy. What is relevant is to be determined by the legal 
questions presented and it will, therefore, be necessary in the ordinary 
case to work up the factual elements with the legal elements. Where the 
facts are already judicially declared or are legally assumed, this feature 
of the report will be simplified. 

_ “2. A statement of each proposition of law relied upon in the appeal, 
item by item, with the answering point, together with the authorities 
presented in the briefs. This is the statement of law in contrast with the 
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statement of facts. The reporter should examine each case and note 
(a) whether it is in point, and, if not in point, briefly state the reason, 
and (b) whether it was necessary to the decision or not.” 

The writer refers to the saving of slavish labor on the part of the 
Judges as well as the virtue of the analytical chart of the case. With a 
copy of the Referendar’s report in the hands of every Judge the briefs 
will ordinarily be needed only by the Judge assigned to write the opinion. 
The reports will presumably greatly encourage genuine deliberation in 
banc as well as affording time for this important function. 

A vital advantage is gained in insuring “against the much complained 
of ignoring of points of law. Every point will be stated, and the opposing 
proposition, if one is found, will also appear in juxtaposition. . . . The 
referendary system cannot determine the scope of the opinion, but it may 
do much to remove the widespread feeling that cases often are not fully 
considered.” .. . 

Kocourek also presumes that each assistant will have stenographic 
and clerical aid as in any well ordered business establishment to free “the 
intellectual worker from avoidable mechanical burdens.” 

The curtain rises on the annual convention of the State Bar of 
Oklahomo. Chief Justice E. F. Lester, of the Supreme Court is speaking: 

“I deeply appreciate the invitation extended me to appear at this 
hour on your program. One of the greatest problems that has confronted 
the Oklahoma Bar almost since statehood has been the congestion of the 
Supreme Court docket. Oklahoma with its quickly found mineral wealth, 
the complex Indian land titles, the rapid progress in commercial and 
industrial affairs, the social and economic status, constituted active forces 
that created and enlarged litigation in this State; and from this mighty 
mass of litigation, more than 23000 cases have been filed in the Oklahoma 
Supreme Court since statehood. This stupendous number of cases filed 
in the highest Court of this State stands almost without parallel among 
the appellate Courts of the leading States of the Union. 

“Judges and lawyers, skilled in the administration of judicial affairs, 
have given painstaking thought to the solution of the question confronting 
us in Oklahoma. Commissions to the Supreme Court have been created 
on the advice of those seeking to remedy our problem. These Commis- 
sions have been composed most largely of able, competent and conscientious 
lawyers ; who, in my judgment, have rendered a great service to the Bar and 
the people of this State. However, I believe that I speak with the majority 
when I voice the statement that the Commission system was unsatisfactory. 

“Many lawyers of great ability have proposed the adoption of inter- 
mediate Courts. Other lawyers, equally able, have consistently opposed 
their establishment. When I became Chief Justice, I realized that the 
opposition to the reestablishment of a Supreme Court Commission was 
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so strong that it would very likely defeat its reestablishment. I realized 
that there was such an intense difference among the lawyers of this 
State on other proposed plans or systems that their adoption would long 
be postponed. I was further convinced that the Supreme Court without 
a change in its system of work would be unable to keep pace with the 
filing of new cases. I therefore at once b.gan to see if I could find a 
plan that would solve the problem that was immediately before us. 

“I composed a questionnaire consisting of about twenty questions 
wherein I sought information from the leading appellate Courts of the 
Union relating to the matter of disposition of appeals. These question- 
naires were sent to the presiding Judges of the appellate Courts; to the 
Attorney-Generals of the several States; and I also made request through 
our United States Senators at Washington, that they procure for mé the 
manner in which the Supreme Court of the United States was using the 
assistance provided by an Act of Congress. I also addressed a number 
of the questionnaires to the officers and leading members of the American 
Bar. I received prompt responses and satisfactory answers to at least 
ninety per cent of those to whom I had addressed questionnaires. A 
close study of the replies showed: First, that the Commission system 
of assistance to the Supreme Courts was unsatisfactory ; Second, a divided 
opinion on the merits of intermediate Courts; Third, that the use of law 
clerks under the immediate and direct supervision of appellate Judges 
was highly pleasing and satisfactory and that their use was far more 
economical than the creation of intermediate Courts or commissions. 

“I carefully read the report made to me by the Chief Justice of the 
Supreme Court of Massachusetts. That Court has been using the law 
clerk system for several years past, and the Chief Justice of that Court 
said: ‘We have had the use of the law clerk system for several years 
and find that it is growing more in popularity every year.’ The Supreme 
Court of our sister state, Arkansas, has been the subject of praise for 
years from the lawyers on the east side of our state who know the rapid 
and satisfactory manner in which the docket of that Court has been 
handled. Upon my investigation, I found that that Court had been using 
the law clerk system for several years. I also found that members of the 
appellate Courts in many more of the leading States of the Union had 
enjoyed the use of efficient assistants in their offices and with splendid 
results. The law clerk system has, by its use, received the sanction and 
approval of the Supreme Court of the United States. From the informa- 
tion that I gathered from many sources, I became convinced that the 
use of the law clerk system by the Supreme Court of Oklahoma would 
do more to relieve the congestion of its docket than any other plan or 
system that had been proposed and today, after more than eight months 
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of its trial, 1 am far more enthusiastic in its advocacy than I was prior 
to its adoption or during its early experimental stage. . . . 

“During the months of April, May, June, July, September, October 
and November, 1930, the Supreme Court and the Commission together 
disposed of 395 cases at a relative cost of $232.00 per case. For the 
same months during 1931, the Supreme Court, under the law clerk sys- 
tem, disposed of 748 cases at a relative cost of $105.00 per case. By 
the use of simple primary mathematics, it is seen that there is a difference 
of cost in each case of $127.00, and that the aggregate saving in the dis- 
position of 748 cases under the new system amounts to a grand total of 
over $94,000.00. A statement that is almost incredible, but is borne out by 
the records in the office of the Clerk of the Supreme Court. 

“In addition to the tremendous increase in the production of work 
and the consequent reduction in the cost of production, the petitions for 
rehearing have fallen off over fifty per cent under the new system. Since 
the law clerk system has been in effect there has been a period of time 
when there were less than ten petitions for rehearing pending in the 
Supreme Court.” 





MARCULIES v. MARCULIES 
(N. J. Court of Chancery, July 12, 1932) 


Divorce—Collateral Proceeding—Foreign Decree.—1. A decree of divorce is a 
judgment in rem, and being operative between the parties, is valid and effectual as 
to third parties. 

2. A third person cannot in a collateral proceeding impeach the validity of a 
decree of divorce of a foreign state, and this is particularly so where such third 
person aids and abets in procuring such a decree. 

3. A New Jersey Chancery Court is without jurisdiction to set aside a foreign 
decree of divorce, where both petitioner and defendant were residents of, and 
domiciled in another State when the separation occurred, and the party went to 
another State to establish her domicile and secure her divorce; no residence in New 
Jersey or fraud on New Jersey Courts being shown. 

4. A proviso in a decree of divorce rendered in a foreign State against the 
re-marriage of parties to the suit, has in general no extraterritorial effect. 

5. A proviso in a decree of divorce rendered in Virginia against re-marriage 
of the parties to the suit, for a period of six months after the date of the final 
decree, being penal in its nature, and against public policy, has no force or effect 
in this State. 

6. Evidence considered as entitling petitioner to a decree of divorce for the 
cause of extreme cruelty. 


Case of Evelyn Marculies, Petitioner, against Joseph Marculies, 
Defendant. On petition for divorce. 

Mr. Benjamin Shanefield for Petitioner. 

Mr. Raymond H. Berry for Defendant. 


CONCLUSIONS 
NEWMAN, Advisory Master: The petitioner in this case, Evelyn 
Marculies, has filed a petition for divorce against the defendant, Joseph 
Marculies, for the cause of extreme cruelty. 
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It appears from the evidence that the parties to these proceedings 
were married in Newark, New Jersey, on November 2gth, 1924. Prior 
to the time of their marriage the petitioner was a resident of, and domiciled 
in, the State of New York. The parties to this proceeding lived together 
as man and wife in the State of New Jersey for a period of approximately 
seven years before the commencement of these proceedings. 

It further appears that, while the petitioner was a resident of, and 
domiciled in, the State of New York, she was living with her former hus- 
band, and that in August, 1924, the petitioner obtained a final decree of 
divorce from her first husband in the Circuit Court of Virginia. The 
final decree rendered by this Court forbade the petitioner from marry- 
ing for a period of six months thereafter. At the time, the petitioner 
was obtaining her divorce in Virginia, the defendant in this suit had full 
knowledge of the same, and financed the cost of the procuring of the 
divorce. Prior to the expiration of the six months’ period, and within 
four months from the entry of the decree of divorce in Virginia, and 
on November 29th, 1924, the parties to this suit were married in the 
State of New Jersey. 

The defendant in this suit urges the defense that the marriage be- 
tween the petitioner and the defendant is null and void, for the reason 
that the petitioner procured the divorce from her first husband in the 
Virginia Court by fraud, in that she was a resident of and domiciled in 
the State of New York at the time she procured her decree. In effect, 
the defendant asks this Court to declare that the petitioner and her first 
husband, altho divorced as between themselves, are, as to strangers, still 
husband and wife. This the Court has no power so to do. It would 
be inconvenient for parties to be divorced as between themselves and yet 
married as respects the rest of the world. The Virginia decree has not 
been set aside, and is still binding and valid. In Hood v. Hood, 110 Mass., 
463, 465, it was held: 

“If a judgment in rem is operative as between the parties, while it 
stands it must be effectual to determine their status as to third persons.” 


As long as the record of the Commonwealth of Virginia is unim- 
peached and no suit is brought to set its decree aside before the Courts 
of that State, it cannot be collaterally attacked. 

The evidence shows that the petitioner filed a petition for divorce 
against her first husband in the State of Virginia. The defendant in 
this proceeding paid the expenses for procuring that divorce. The decree 
of the Virginia Circuit Court forbade the petitioner from marrying within 
six months from the date thereof. Four months after the date of the 
decree the parties to this suit were married in New Jersey, and have lived 
together in this State, as man and wife, for a period of approximately 
seven years. 
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A third party who is a stranger to the proceedings in which a decree 
is rendered is not entitled, in a collateral proceeding, to challenge the 
validity of said decree. Neither want of jurisdiction, defect of procedure, 
or any other ground, can be availed of collaterally by such a stranger 
to the proceeding. 

The defendant in this suit is an absolute stranger to the proceedings 
in the Virginia Court. The decree of the Virginia Court affected no 
right of the defendant in this suit. Vice-Chancellor Church, in an opinion 
reported, In re Margulies v. Margulies, 109 N. J. Eq., 391, in disposing 
of an application for alimony pendente lite in the case at bar, in dealing 
with the question as to whether or not the defendant in this suit can in- 
terpose the defense that the Virginia decree was null and void on the 
ground of fraud, said: 


“Corpus Juris Vol. 19, page 378, states that ‘A stranger to the decree 
can only impeach it collaterally for fraud when it injuriously affects 
him.’ And, further, ... ‘one who subsequently marries one of the 
divorced parties has no such interest as will enable him to attack the 
decree.’ 

“Kaufman v. Kaufman, 177 App. Div. 162, 163 N. Y. S., 566, holds 
that ‘One who induces defendant to obtain the foreign divorce and finances 
her in so doing, is precluded from obtaining a judicial annulment of the 
marriage, predicated on the invalidity of the divorce.’ To the same effect 
is Cesareo v. Cesareo, 234 N. Y. S., 44.” 


There is still another reason why this Court cannot impeach the 
validity of the Virginia decree, if the contention of the defendant be true 
that the petitioner was not a bona fide resident of the State of Virginia 
at the time said decree was entered. 

At the time the petitioner and her first husband were living together 
they were domiciled in New York. At the time of the separation they 
were domiciled in New York. There was no residence in the State of 
New Jersey. There was no intention to perpetrate a fraud upon the 
statutes of New Jersey. This being the fact, this Court has no jurisdic- 
tion to pass upon the validity of the Virginia decree. 

In the case of Floyd v. Floyd, 95 N. J. Eq., 661, Mr. Justice Kalisch, 
speaking for the Court of Appeals, in dealing with this question, says: 


“We have reached the conclusion that the complainant has no legal 
status in this State to attack the validity of the judgment of a Court of 
the State of Nevada in a direct proceeding, and that, therefore, his bill 
of complaint should have been dismissed. 

“For, it is quite plain, what the complainant seeks, by his bill, is a 
review of the validity of a judgment of a Court of general jurisdiction 
of the State of Nevada by our Court of Chancery, in a direct proceeding 
instituted for that special purpose. But even if it be conceded that such 
a course of procedure was permissible, nevertheless it is quite apparent 





that it is 
obvious]; 
in the S 
could be 

“Heo 
domicile 
State of 
upon the 


Cou 
the marr 
four mot! 
in his op 
an impe 
thereafte 
was per! 
period is 
the cases 
I do not 
in the \ 
between 

The 
as havin 
opposed 
by cohal 
statute a 
to be liv: 

The 
lived as 
the reas 
bidding 1 
as far a 

It wv 
approvec 
Revised 
of a div 
of his or 
no appli 
it was @: 
of the d 
and who 
the fact 
decree, » 
entitled 








MARCULIES V. MARCULIES 243 


that it is only available to one who has a legal status, which the complainant 
obviously did not have, since the domicile of both husband and wife was 
in the State of Pennsylvania, and there was no res in this State which 
could be properly dealt with by the Court of Chancery. .. . 

“How can it be properly said, in view of the fact that the matrimonial 
domicile of the parties, so far as the facts of this case disclose, is in the 
State of Pennsylvania, that a fraud was perpetrated by the defendant 
upon the Courts of this State is inconceivable in sound reason.” 


Counsel for the defendant urges that the marriage is void, because 
the marriage between the petitioner and the defendant took place within 
four months of the date of the Virginia decree. Vice-Chancellor Church, 
in his opinion, intimated that such a proviso in the decree might have been 
an impediment to the marriage, and the fact that they lived together 
thereafter for seven years removed same. If the fact that the marriage 
was performed two months prior to the expiration of the six months’ 
period is set forth in the decree is to be regarded as an impediment, then 
the cases cited by the Vice-Chancellor in his opinion voids this defense. 
I do not regard the marriage prior to the expiration of the time limited 
in the Virginia decree as constituting an impediment to the marriage 
between the petitioner and the defendant in the State of New Jersey. 

The prohibition to re-marry is generally considered as a penalty, and 
as having no extra territorial effect. The policy of the law is strongly 
opposed to regarding a marriage, entered into in good faith, and followed 
by cohabitation under such circumstances, as void. The spirit of the 
statute and the policy of the law would be violated by holding the parties 
to be living in adultery and their children illegitimate. 

The parties to this suit were married in New Jersey, where they 
lived as man and wife. This act was not in violation of our law, for 
the reason that no decree was entered in the State of New Jersey for- 
bidding the marriage. Thus the marriage was a good and valid marriage, 
as far as the Courts of this State are concerned. 

It was held in New York, in Van Voorhis v. Brintnall, 86 N. Y., 18, 
approved in Thorp v. Thorp, 90 N. Y., 602, that a provision of the 
Revised Statutes of the State of New York, prohibiting the re-marriage 
of a divorced person, and declaring such a marriage void on the ground 
of his or her adultery during the life of the former husband or wife, had 
no application, as they are in the nature of penalty. In the Thorp case, 
it was expressly held, that a divorced person who had violated the terms 
of the decree or statutes of New York by re-marrying in another State, 
and who was applying for a divorce (from the person he had so married), 
the fact that in re-marrying he had disregarded the terms of the former 
decree, was not a ground for refusing him relief, if he was otherwise 
entitled thereto. 
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I might also add that, from the facts as presented to me, | find that 
the petitioner was justified in leaving the defendant on account of his 
extreme crualty, and she is entitled to a divorce on the ground of extreme 
cruelty, as alleged in her petition. 

I shall permit the petitioner to amend her petition to conform with 
proof as to the last act of cruelty complained of. 

I shall award her the sum of $18.00 per week for maintenance, and 
the sum of one hundred dollars ($100.00) as counsel fee to the solicitor 
of the petitioner. 





PORTER v. PORTER 


(N. J. Court of Chancery, July, 1932) 
Divorce—Desertion—Maintenance 
Case of Emma Louise Porter, Complainant, against Dean Vernon 
Porter, Defendant. On bill, etc. 
Mr. Orlando H. Dey for Complainant. 
Messrs. McCarter & English for Defendant. 


MINTURN, Advisory Master: The bill filed in the above entitled 
cause contains two counts, the first for separate maintenance, based on 
Section 26 of the Divorce Act, and the second for a discovery and ac- 
counting of the moneys alleged to have been advanced by the com- 
plainant to the defendant. 

The parties to this action were married on the 5th day of June, 1923, 
by the Reverend Friton Eugene Bolster, a Minister of the Gospel, at 
Portchester, New York. Following the marriage, complainant and her 
husband lived together at New Haven, Connecticut. The defendant 
thereafter, with the consent of the complainant, attended a College of 
Osteopathy at Kirksville, Missouri, while complainant continued to live 
at New Haven. Later the defendant transferred his studies to a college 
in Boston, Massachusetts, where complainant joined him. From that 
time on they resided at different places, until finally, on or about Novem- 
ber 1, 1928, they moved to Rahway, New Jersey, where the husband set 
up his practice, and the complainant and her husband lived together until 
August 24th, 1930, when the defendant left his wife. 

These facts are all admitted by the defendant. The defense is a 
justifiable leaving. The defendant stated that his wife became extremely 
jealous of him and accused him of spending too much time with his lady 
patients. In addition, he alleges that his wife made open accusation 
against him in the presence of patients, which he claims tended to a large 
degree to diminish and ruin his practice. He asserts that these accusa- 
tions were unfounded and false in fact. The husband also states that, 
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as a result thereof, false rumors circulated in and around the City of 
Rahway, and added to the ruin of his practice. Furthermore, he alleges 
that life at home became unbearable. By reason of the situation, he 
states that he was compelled to separate himself from his wife in order 
to continue his practice. At the same time he provided support for his 
wife to the extent of $25.00 a week, which sum sometimes varied. 


After considering the testimony and the briefs submitted by respec- 
tive counsel, I have no doubt that the defendant was guilty of deserting 
his wife. His reasons for separating himself from her I deem furnish 
no legal justification. The complainant has made out a proper bill for 
suitable support and maintenance. I shall advise a decree granting unto 
the wife support and maintenance. 

My next consideration is the amount to be contributed by the husband 
towards the support and maintenance of the wife. I have given this 
phase of the matter due consideration, and have come to the conclusion 
that $30.00 a week is a fair and reasonable amount to be contributed by 
the husband for the support and maintenance of his wife. 

The complainant, in the second court of the bill, prays for a dis- 
covery and an accounting of moneys advanced by the complainant to the 
defendant. The alleged claim finds its origin at some time in the past, 
when the complainant met her present husband. He was a roomer at 
the home of the complainant. At that time he was twenty-nine years 
of age and she was twelve years his senior. Notwithstanding that com- 
plexity, they cultivated an extreme fondness for each other. At the time 
he was a fireman on one of the New England Railroads, but became 
interested in the study of Osteopathy. She added her encouragement, 
and he needed it, for he admits that he had no means with which to pur- 
sue this line of study. Her testimony is that she made him various loans 
of money so that he might undertake this professional work. No notes 
or other evidence of indebtedness were exchanged. The complainant 
states that the amount of money loaned to the defendant on different 
occasions approximate the sum of $4,500. The defense is that such 
moneys were advanced to him by the complainant as a gift. But what 
motivated the gift is not clear, unless we accept the romantic explanation 
of an infatuation, with the hope of ultimate marriage a la Helen of Troy. 
What the parties labelled these transactions is immaterial. I am satisfied 
that these moneys were not loaned by the complainant, but were given 
by her with the intention of making a gift to the defendant as an evidence 
of her affection, for it is to be borne in mind that these parties, at the time, 
apparently were in love with each other and contemplated marriage after 
defendant’s graduation ; and in that manner Winter lay smiling contentedly 
in the lap of Spring. Assuming that these moneys were loaned, there is 
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an entire failure of proof showing definitely the amount loaned and the 
dates upon which the loans were made, and it is manifest that during their 
married life no demand was ever made upon the defendant by the com- 
plainant for repayment of the moneys thus advanced. It was only in 
later years when his love grew cold and the green-eyed monster crept 
between them that this claim materialized as a casus belli. The insuff- 
ciency of the evidence in that respect compels me to dismiss this feature 
of the bill. 

If counsel will prepare an order in conformity with the above con- 
clusions, I shall advise the same. 





CITY OF HOBOKEN v. TRAPP, EXECUTOR 
(State Board of Tax Appeals, June 28, 1932) 
Taxation—Assessment of Property Unknown at Death of Testator 

Case of City of Hoboken, Appellant, against Charles F. Trapp, 
Executor of the last will and testament of Louise Steil, deceased, Re- 
spondent. 

In the matter of the application for restoration of tax assessment 
for the year 1931, on personal property assessed in the City of Hoboken, 
County of Hudson and State of New Jersey. 

Mr. Horace L. Allen for Appellant. 

Mr. Anthony Sumfleth for Respondent. 


WEAVER, President: Louise Steil, a resident of the City of Ho- 
boken, died testate, on or about December 13, 1930. At the time of her 
death she was commonly known as a pauper. About December 15, 1930, 
her will was probated and letters were issued to the respondent by the 
Surrogate of Hudson county. About December 24, 1930, the executor 
filed with the Transfer Inheritance Tax Bureau of this State an inventory 
and appraisement, showing that decedent was the owner of personal 
property in the amount of $35,375.61, consisting of five bank accounts in 
three banks, approximately $1,000 in cash concealed in her home, and 
a small amount of furniture and household goods. 

It is inferential from the testimony that the filing of this inventory 
was the first knowledge the assessor of the City of Hoboken had of the 
fact that, on October 1, 1930, decedent owned personal property subject 
to taxation. On January 5, 1931, the executor caused to be made and 
filed with the assessor an affidavit setting forth the amount of decedent's 
estate which had come into his possession. This affidavit corresponds 
in items and amounts with the affidavit heretofore mentioned, filed with 
the Transfer Inheritance Tax Bureau. 

The assessor then made an assessment, as of October 1, 1930, in 
the name of decedent, in the amount of $35,300. 
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An appeal was taken by the executor to the Hudson County Board 
of Taxation upon the following grounds: 

(a) That, on October 1, 1930, no one knew Louise Steil had taxable 
personal property. 

(b) That an assessment against Louise Steil, made subsequent to 
January 5, 1931, and in her name, was improper. 

(c) That the executor had invested the funds of the estate in bonds 
and mortgages on real estate in New Jersey, and the same were tax exempt. 

The Hudson County Board cancelled the assessment. The appellant 
brings that action before us for review and claims that the contentions 
of the respondent were without merit, and that, as the assessment was 
made against Louise Steil, her executor was without standing to prosecute 
the appeal before the County Board. 

The assessment was a proper one in accordance with sections 202 
and 301, of the General Tax Act (P. L. 1918, p. 848; p. 853, as amended 
by P. L. 1920, p. 561). It is true that, when the assessor made his 
assessment subsequent to January 5, 1931, Louise Steil was deceased, 
but the statute clearly states: “All property shall be assessed to the 
owners thereof with reference to the amount owned on the first day of 
October in each year, and the persons so assessed for personal property 
shall be personally liable for the taxes thereon.” Section 202, General 
Tax Act. 

The uncontroverted testimony clearly establishes that, on October 1, 
1930, Louise Steil was the owner of the property assessed. It is also 
true that when the assessor made his assessment the personal property 
was in the possession or under the control of the executor of the last 
will and testament of the decedent, and the assessor could have, with pro- 
priety, assessed the property to Charles F. Trapp, Executor of the estate 
of Louise Steil, deceased, pursuant to section 301 of the General Tax 
Act, as amended. It is immaterial whether the assessor made his assess- 
ment in the name of the deceased owner, as of October I, 1930, or in 
the name of the executor. (See Broeck v. Jersey City, 44 N. J. L., 156; 
State, Rutherford Park Association, v. Union, 36 N. J. L., 309; Tennant 
v. State Board of Tax Assessment, 113 Atl., 254; State, Thomas C. Ely, 
Executor, v. Holmdel, 39 N. J. L 79). 

Appellant’s contention that the executor was not the proper person 
to prosecute the appeal before the County Board is without merit. De- 
cedent’s estate is liable for the tax, and the estate passed into the hands 
of the executor, burdened with this liability. It is plainly the duty of the 
executor to protect the estate from unjust claims. He stands in the 
place of decedent and is a taxpayer within the purview of section 701 
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of the Tax Act, P. L. 1918, p. 879. (See State, Ely, Executor v. Holmdel, 
supra). 

Not being expressly exempt or excluded from taxation, the property 
of decedent, representing money in bank and cash on hand, was taxable. 
(See sections 202 and 301 of the General Tax Act and Tennant v. State 
Board of Tax Assessment, supra). 

The power of the assessor to make the assessment cannot be chal- 
lenged. Section 501 of the General Tax Act, P. L. 1918, p. 862, ex- 
pressly provides : 


“The assessor shall begin the work of making assessments upon real 
and personal property upon the first day of October in each year and 
shall complete the same by the tenth day of January following. . . .” 


9? 


From the evidence before us we are of the opinion that the assess- 
ment was made previous to January 10, 1931. 

Respondent’s claim that the estate is not taxable because the funds 
were invested in mortgages in this State is without merit. Respondent’s 
testimony shows that the first investment in mortgages was made about 
March 18, 1931. The liability of the estate for taxation was predicated 
upon its condition on October I, 1930. 

The selection of a taxing date is a matter of convenience in securing 
data for the purpose of determining the amount of the tax, but the date 
has no relation to the time of imposition of the tax. (State v. United 
Railroad and Canal Company, 68 Atl. 796). 

Decedent’s estate was appraised at $35,375.61. The assessment was 
$35,300, an allowance or deduction of $75.61. Included in the appraise- 
ment are “old furniture, rugs, household goods, etc., of $92.50.” This 
amount should have been allowed by the assessor as a deduction, in 
accordance with par. 12, P. L. 1918, p. 847, as amended by P. L. 1919, 
p. 86, as amended by P. L. 1931, p. 904. 

We further note that the assessor included in his assessment interest 
on decedent’s bank accounts to the date of her death, December 13, 1930. 
No interest should have been included subsequent to October 1st. There 
is nothing before us to show the amount of interest from October 1, 1930, 
to December 13, 1930, but, in view of the fact that interest is included 
and a proper allowance was not made by the assessor for the household 
goods exempt from taxation, we believe a proper assessment would be 
the sum of $35,000. 

The action of the Hudson County Board of Taxation in cancelling 
the assessment is reversed, and our order is that the assessment be fixed 
at $35,000. 

Judgment accordingly. 
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KLIPPER v. CITY OF UNION CITY, ETC. 


(State Board of Tax Appeals, June 28, 1932) 
Taxation—Value of Property—Public Auction Sale 






Case of Max Klipper, Appellant, against City of Union City, Re- 
spondent, and of Doretta Frank, Appellant, against City of Union City, 
Respondent. 

In the matter of the applications for the reduction of the tax assess- 
ments for the year 1931, on property in the City of Union City, Hudson 
County, New Jersey. 

Messrs. Eichman & Seiden for Appellants. 
Mr. James C. Agnew for Respondent. 















WEAVER, President: These appeals, by stipulation, are tried as one 
appeal. We are asked to review the action of the Hudson County Board i 
of Taxation, affirming an assessment of $4,000 on land, and $15,000 on 
improvements, on each of the premises involved. it 
The properties affected are Nos. 311 and 313 Summit avenue, Union | 
City, consisting of a brick building of stores and flats, with a party wall iH 
between. The physical condition of the properties is similar. What- if 
ever is determined to be the value of one property applies with equal 
force to the other. The appellants contend that each property should 
be assessed as follows: 
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The testimony clearly establishes that, in February, 1928, Max Klip- 
per, the owner of premises No. 313 Summit Avenue, employed an auc- 
tioneer to conduct a public sale of that property. The auctioneer caused 







the premises to be advertised in newspapers in Jersey City and Union I 
City for a period of about a month. Five thousand circulars were printed iH 
and distributed in the immediate neighborhood of the premises. On the K 






day of the sale one hundred and fifty persons attended. 

Max Klipper gave to the auctioneer an “upset” price of $15,000; : 
in other words, the auctioneer was not to permit the properties to sell ay 
for less than $15,000. Immediately prior to the auction he instructed the i | 
auctioneer that, if a bid as high as $14,500 were tendered it was not to i 
be discarded without consultation with him. 

The sale was duly conducted and the highest bid was the sum of | 
$12,000. The bid was rejected and the sale declared off. The appellants Fl 
contend that this auction sale established the market value of the proper- e| 
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ties, in 1928, at $15,000, that being the “upset” price which one of the 
owners had set upon one of the properties, that owner not being com- 
pelled to sell, and the bidder not being compelled to purchase. 

Appellants further claim that from 1928 to October I, 1930, the 
date of assessment for taxation for the year 1931, the said properties had 
depreciated in value 20% of $15,000, or $3,000, making the true or 
market value of said properties, for purposes of taxation, $12,000 each. 
This is the amount to which they seek to have the assessments reduced. 

The question presented is a mixed one of law and fact. We are 
not convinced from the proofs before us that the properties were worth 
less on October 1, 1930, than they were in 1928, and, accordingly, the 
valuation which we fix as of 1928, will be the valuation for taxation for 
the year 1931. 

The legal question presented is: Is a public auction sale, conducted 
in this manner, a criterion of the value of property? Upon the facts 
before us in this case we feel that it is. A proposed sale of property 
advertised in this manner would attract the attention of willing buyers. 
It is to be distinguished from a judicial sale under execution, as such a 
sale lacks the element of a willing seller. There may be willing buyers 
attending, but the Court’s officer conducting the sale must accept the 
highest figure offered in compliance with the terms of the sale. 

Paragraph No. 12, of the Constitution of this State, provides: 
“Property shall be assessed for taxes under general laws and uniform 
rules, according to its true value.” 

Section 202 of the General Tax Act, P. L. 1918, p. 848, provides: 
“All property, real and personal, . . . shall be subject to taxation an- 
nually under this Act at its true value... .” 

Section 401, of the General Tax Act, P. L. 1918, p. 859, as amended 
by P. L. 1921, p. 902, as amended by P. L. 1927, p. 576, provides as 


follows: 


‘The assessor shall, . . . after examination and inquiry, determine 
the full and fair value of each parcel of real property situated in the 
taxing district at such price as, in his judgment, such parcel would sell 
for at a fair and bona fide sale by private contract on the first day of 
October next preceding the date on which the assessor shall complete 
his assessments. . . .” 


The exactitude of the language used by the Legislature in this Act 
is clearly indicative of its intention to define the words “true value,” as 
used in section 202 of the General Tax Act, and in the Constitution, 
There is abundant legal authority to show that in matters of 
taxation, the terms “actual value,” “fair value,” “full value,” and “true 
value,” are synonymous and interchangeable, some words being used in 
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one State and some in another. (See Cooley on Taxation, 4th Ed., par. 
1145; 26 R. C. L. par. 322; 37 Cyc. p. 1009). 

The authorities cited are in accord that the estimate of the value 
of property should be based upon and correspond with the amount it 
would bring at a fair private sale. This is considered a just estimate 
of value. 

The legal authorities are in accord “that by a fair market value of 
a property is meant the amount of money which a purchaser willing but 
not obliged to buy the property would pay to an owner willing but not 
obliged to sell it, taking into consideration all uses to which the property 
is adapted and might in reason be applied.” 

In the case of State v. Randolph, 25 N. J. L., p. 427, the Supreme 
Court determined that the amount a property would sell for at a public 
sale was a good prima facie criterion of its value. The Court quoted as 
authority the case of State v. Danser, 3 Zabriskie, p. 552, and State v. 
Tunis, ibid 546. These cases are to the effect that the actual value of 
property is its price in the market. 

The Supreme Court in Warner Co. v. State Board, 1 N. J. Misc. R. 
26, said: “The true criterion for assessment for taxation is the market 
value of the property.” 

In Turnley v. City of Elizabeth, 76 N. J. L. 42, 68 Atl. 1094, the 
Supreme Court said: 


“The statutory criterion is the price the property ‘would sell for at 
a fair and bona fide sale by a private contract. . . .’ The criterion estab- 
lished by the statute is a hypothetical sale; hence the buyers therein re- 
ferred to are hypothetical buyers, not actual and existing purchasers.” 


Careful consideration of the evidence leads the Board to the con- 
clusion that the attempted auction sale established the true value of the 
property in March, 1928; that the sum of $12,000 was the amount it 
would probably bring, and that a buyer, who did not have to purchase, 
stood ready and willing to purchase at that price, and a seller, who did 
not have to sell, stood ready and willing to sell and make a contract for 
$15,000. It is conclusive to us that a bid of this amount would have 
created a sale. The offer of property at an auction sale, conducted as in 
the instant case, in no way affects its character as a bona fide sale by 
private contract, as required by the statute. The only difference between 
an auction sale and a sale described by statute is that at an auction sale 
the negotiations are carried on publicly by the owner with the person 
who proves to be the successful bidder, while, at a sale described by 
statute, they are carried on privately between the seller and the buyer, 
or his agent, who is known to the seller in advance. The proofs estab- 
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lish that the offer to sell was a bona fide offer for the purpose of securing 
a purchaser to consummate a bona fide sale. 
The tax list may be corrected in each case as follows: 


Let judgment be entered as above. 





ABSTRACTS OF SOME RECENT N. J. COURT DECISIONS, CHIEFLY OF 
PRACTICE 


Boroughs—Power of Mayor.—Mayor who was also Director of 
Public Affairs, held without power to try charges against solicitor of bor- 
ough where it neither appeared that judicial power to try solicitor was 
delegated to Mayor or Director, nor that solicitor was under supervision 
of Mayor or Director. Penn v. Mayor of Collingswood. N. J. Sup. Ct., 
Per Curiam. (160 Atl. Rep., p. 761; 10 N. J. Misc. Rep., p. 833). 


Attorney and Client.—1. The Supreme Court has the authority to 
conduct a general inquiry into the conduct of members of the Bar and to 
compel one such to testify as to his acts in his professional relations. 
2. An inquiry by the Ethics Committee of the Hudson County Bar Asso- 
ciation, under Chapter 112, P. L. 1930 (Comp. St. Supp. §§ 50—75m to 
50—75r), instituted after petition to and advice by the Supreme Court 
and recognition of the Bar Association as such by Court order, and pro- 
ceeding upon subpoenas regularly issued by the Clerk of the Supreme 
Court under the seal of his office upon Court orders specifically directing 
him so to do, is a Court inquiry. 3. A subpoena duces tecum, regularly 
issued by the Clerk on the order of the Court, served upon B., a member 
of the New Jersey Bar and of the Hudson County Bar Association, held 
effective to require him to appear, produce, and testify before the Ethics 
Committee of the Hudson County Bar Association.—In re Investigation by 
Bar Association of Hudson County. N. J. Sup. Ct., Per Case, J. (109 


N. J. L., p. 275; 160 Atl. Rep., p. 809). 


Divorce—Petition and Answer.—1. On a motion to dismiss in limine 
a petition which sets out a cause of action for divorce from the bond of 
matrimony, the Court can consider only the allegations contained in the 
petition, all of which, for the purpose of the motion, when well pleaded, 
must be regarded as true. 2. Matters extrinsic the petition urged in sup- 
port of defendant’s motion to dismiss same may be resorted to only when 
appropriately set up by answer to the petition, and the sufficiency thereof 
as a defense may be determined only on final hearing of the cause.— 
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Murstein v. Murstein. Ct. of Chancery, Per Fallon, V.C. (110 N. J. L., 
p. 532; 160 Atl. Rep., p. 812). 


Appeal and Error.—To reverse a common-law judgment for trial 
error, such error must be manifested to the Court of review by a bill of 
exceptions or by the proper statutory substitute, if any, for such bill of 
exceptions.—Lowenstein v. Lohman. N. J. Sup. Ct., Per Parker, J. 
(109 N. J. L., p. 215; 160 Atl. Rep., p. 817). 


Insurance—New Trial.—Defendant foreign insurance corporation ap- 
plying for new trial after plaintiff took default judgment held barred from 
questioning validity of service——Standard Accident Ins. Co. v. Russo. 
N. J. Sup. Ct., Per Curiam. (160 Atl. Rep., p. 821; 10 N. J. Misc. Rep., 
p. 787). 


Physicians and Surgeons—Complaint.—1. Regulation of practice of 
medicine held proper exercise of police power. 2. Statute regulating prac- 
tice of medicine held not violation of due process of Federal Constitution. 
3. Complaint charging violation of Act regulating practice of medicine 
drawn in language of statute held sufficient. 4. Complaint charging viola- 
tion of statute regulating practice of medicine, stating offense was com- 
mitted in city of Paterson, held sufficient. 5. On appeal in action for 
violation of Act regulating practice of medicine, record need not show 
specific offense of which defendant was convicted; showing of judgment 
for plaintiff being sufficient. 6. Return to writ to review judgment of 
conviction for violating Act regulating practice of medicine held not de- 
fective because not showing adjudication of District Court, evidence and 
finding, where judgment for plaintiff was shown on the docket.—State 
Board of Medical Examiners v. Kenipkes. N. J. Sup. Ct., Per Curiam. 
(160 Atl. Rep., p. 827; 10 N. J. Misc. Rep., p. 838). 


Appeal and Error.—1. Averment that trial Court erred in giving 
judgment for plaintiff and against defendant held not ground for reversal. 
2. Where appeal is directly from judgment in trial Court, appellant must 
state specifically grounds upon which appeal is based. 3. General aver- 
ment of error is ground for reversal only where judgment sought to be 
reviewed was by Court from which appeal was taken while reviewing 
judgment of lower tribunal—Golden Realty Co. v. Grant B. & L. Ass’n. 
Ct. Errors and Appeals, Per Curiam. (160 Atl. Rep., p. 499; 109 N. J. L., 
p. 129). 


Appeal and Error—Evidence.—1. Where weight of evidence was 
argued in trial Court on rule to show cause, exceptions to refusal to 
grant nonsuit or to direct verdict for defendant could not be considered 
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on appeal. 2. Where there was evidence to support ruling that witness 
was qualified, as expert, there was no error in receiving his testimony, 
3. After witness has properly been permitted to testify as expert, further 
cross-examination as to qualification affects only value of his testimony.— 
Richards v. Watson Flagg Engineering Co. Ct. Errors and Appeals, Per 
Curiam. (160 Atl. Rep., p. 560; 109 N. J. Misc. R., p. 128). 


Appeal and Error.—1. A ground of appeal that challenges the pro- 
priety of a portion of the charge to the jury should reproduce the language 
objected to. 2. Grounds of appeal relating to refused requests to charge 
should embody the actual language of the requests; mere references by 
numbers are irregular and insufficient—Cornish v. Jenks. Ct. Errors and 
Appeals, Per Case, J. (109 N. J. L., p. 87; 160 Atl. Rep., p. 521). 


Counsel Fees.—An application for counsel fees for services ren- 
dered in the Court of Errors and Appeals should first be made to that 
Court. If the Court then passes on it, the decision is final, but, if the 
Court does not pass on it, or, if through mere inadvertence, the applica- 
tion for counsel fees is not made while the case is before the Court, then, 
after remittitur to the Court of Chancery, that Court has jurisdiction to 
grant counsel fees for services rendered in the Court of Errors and Ap- 
peals upon a proper case being presented. If no such application is made 
to the Court of Errors and Appeals, the Court of Chancery is without 
power to award such counsel fees in the absence of a showing that, 
through mere inadvertence, the application was not made while the case 
was before the Court of Errors and Appeals.—Sharff v. Tosti. Ct. Er- 
rors and Appeals, Per Trenchard, J. (160 Atl. Rep., p. 530). 


Corporations—Service of Summons.—1. Service of summons in a 
personal action at law upon a domestic corporation must be made in 
accordance with Section 87 of the Corporation Act (Revision of 1896), 
2 Comp. St. 1910, p. 1653, § 87, except as that statute has been modified 
by subsequent legislation. 2. Service of a summons in a personal action 
at law on a claim agent at one of the corporation’s field offices, even though 
it be his duty to report the fact of service to his superior officer, is not 
service upon a domestic corporation which has complied with the various 
pertinent statutory requirements and upon whose officers or agents, de- 
signated by statute, service may be had.—Deraimonondo v. Caucimo. 
N. J. Sup. Ct., Per Case, J. (109 N. J. L., p. 204; 160 Atl. Rep., p. 579): 


Qua Warranto—Certiorari—1. Where prosecutor claimed title to of- 
fice from which he had been ousted and which was then accupied by an- 
other, proper remedy was quo warranto, not ceritorari. 2. One appointed 
special officer or county detective by county Presecutor was holding “office,” 
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3. Where another person not party to certiorari proceeding was occupying 
office, Court could not determine validity of discharge of prosecutor.— 
Kidd v. Grier. N. J. Sup. Ct., Per Curiam. (161 Atl. Rep., p. 49; 10 
N. J. Misc. Rep., p. 866). 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Lehigh Valley R. R. Co.—Petition to operate on part time its 
station at Royce Valley, Somerset county. Change of agency hours ap- 
proved. Decision June 6, 1932. Mr. J. Langdon for Petitioner. 


In re Elizabethtown Water Co.—Application for approval of the sale 
to Endurance Silk Company for the sum of $10,000 of a tract of land 
and buildings thereon in the City of Elizabeth, Union county. Approved 
July 6, 1932. 


In re Public Service & Electric Gas Co.—Application for approval 
of the sale to Jersey Central Power & Light Company for the sum of 
$5,021, of an electric transmission line approximately two and one eighth 
(24%) miles long, located partly in the township of East Windsor and 
partly in the borough of Hightstown, Mercer county. Approved July 


6, 1932. 


In re Jersey Central Power & Light Co.—Application for approval of 
the sale to Annie May Stengel of land in borough of Spring Lake, Lot 
No. 85, for $763. Approved July 13, 1932. 

Same applicant, asking approval of quit-claim and release to Mary 
Jane Smith for the sum of $1.00 of a perpetual right to erect and main- 
tain a pole line to carry wires for the transmission of electricity along and 
over land located in the borough of Chatham, Morris county, belonging 
to John G. Smith and Mary J. Smith, said right being granted to Essex- 
Union Water & Light Company, and its successors, by indenture dated 
September 14, 1900. Approved July 13, 1932. 


In re Coast Cities Railway Co.—Application for approval of the sale 
to The New York & Long Branch Railroad Company, for the sum of 
$750 of a lot of land in the City of Long Branch, and for approval of the 
re-conveyance, release and quit-claim by petitioner to The New York 
& Long Branch Railroad Company of two described tracts of land in 
said city. Approved July 19, 1932. 


In re Salem & Pennsgrove Traction Co.—Matter coming before the 
Board on its own motion alleging unsafe condition of equipment and track 
on street railway lines of the Salem & Pennsgrove Traction Company 
operating between Salem and Pennsgrove. Inspection of this property 
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was made by the Board’s Inspectors and the condition of equipment and 
track was such as to consider its operation unsafe to passengers of the 
line. In connection with the operation of this property, the Board, under 
date of December 2, 1930, approved of municipal consents for the opera- 
tion of five auto buses in substitution of the present street railway line, 
The substituted service, however, had not been placed in operation. The 
Board determined that the track was unsafe and ordered the Company 
to discontinue the operation of its street railway cars “unless and until 
its track and equipment are placed in such condition as to assure safe 
operation thereover and is approved by the Board,” the order to become 
effective August 10, 1932. Decision July 23, 1932. Mr. Carl N. Martin 
and Mr. H. C. Berry for Salem and Pennsgrove Traction Company. 


In re Pennsylvania R. R. Co.—Petition for permission to discontinue 
maintaining an agent at Edgewater Park, Burlington county, and continue 
same as a non-agency station under the jurisdiction of the agent at Beverly. 
Approved, effective September 1, 1932. Decision July 20, 1932. Mr. 
W. Holt Apgar for Petitioner. 


In re Elizabethtown Water Co.—Complaint by the City of Linden on 
behalf of a number of its residents, who are consumers of the Water 
Company, complaining that bills received by them for the October quarter 
of 193I were excessive as compared with bills previously rendered. “It 
appeared from the Inspector’s report that the Water Company had read- 
justed its meter reading dates, and, as a result, the bills rendered for the 
third quarterly period of 1931 in the City of Linden covered a period of 
from four to four and one-half months instead of the usual three months. 
This condition naturally resulted in an increase in the charges for service 
of from 33% to 50% for the period in question.” The Board found no 
material error in the Company’s accounts, and, for reasons given, felt 
obliged to dismiss the proceedings. Decision July 28, 1932. Mr. John 
Verner, Mayor of Linden, for Complainant. Mr. William M. Wherry 
for Respondent. 
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A VETERAN LAWYER 


Hon. Thomas S. Henry is still 
in practice at Newark, although on 
July 12th last he was 84 years of 
age. He was born in New York 
City, July 12, 1848, was graduated 
from the New York University 
Law School, admitted to the New 
York Bar in 1869, and to the New 
Jersey Bar at the June Term, 1876. 
He was a member of the New Jer- 
sey Assembly in 1874 and 1875, and 
Judge of the Second District Court 
of Newark in 1881, holding that 
office about 16 years. The Newark 
“Sunday Call,” in referring to his 
last birthday, said that “for many 
years he was regarded as one of 
the most brilliant orators in State 
legal circles and has long been 
known as the ‘legal father’ of the 
Chinese population of Newark. His 
birthday, he said, was not of suf- 
ficient importance to interfere with 
his daily office routine.” 

We extend to him our heartiest 
congratulations. 





BOOK NOTICES 


MISCHIEFS IN THE MARRIAGE Law. 
AN Essay ON REForM. By J. F. 
Worsley-Boden. London: Wil- 
liams & Norgate, Ltd., 1932. 
Pages 427. Price 21/—. 

While this is primarily a work 
for English readers, as it seeks a 
reform in the marriage laws of Eng- 
land, it is otherwise full of impor- 
tant history and suggestions con- 
cerning marriage, divorce, separa- 
tions, birth control in compatability, 
etc.; in fact is one of the most in- 
teresting and thoughtful works on 
these subjects that have ever come 
to our notice. It is admirably printed 
and the wider it is read the greater 
is likely to be its influence. We 


command it heartily to American 
readers. 





OBITUARIES 


Mr. Henry W. GLEDHILL 


Mr. Henry Wilson Giedhill, of 
Paterson, N. J., died in St. Joseph’s 
Hospital in that city, on July 24 
last, after an illness of several 
weeks. He had resided of late at 
the Alexander Hamilton Hotel: He 
was the son of William Gledhill 
and Mary Hopper, and was born 
at Paterson, November 9, 1864. The 
father was Surrogate of Passaic 
county, 1860 to 1869. 

Mr. Gledhill was educated at the 
Donnell School at Paterson; at- 
tended Princeton College for about 
one year (class of 1865?) ; studied 
law under Hon. William Prall, at 
Paterson, and was admitted to the 
New Jersey Bar as attorney at the 
June Term, 1888, and as counsellor 
three years later. He practised at 
Paterson. He was a Republican 
member of the New Jersey Assem- 
bly in 1896, 1897 and 1898. He was 
an active member of the Passaic 
County Historical Society and its 
Historian; also a member of the 
New Jersey Historical Society, and 
had a rich collection of historical 
matter in his possession; he was 
also greatly interested in art and an 
excellent lawyer. He was not mar- 
ried. 


Mr. ALBIN SMITH 


Former State Senator Albin 
Smith, of Paterson, N. J., died at 
St. Joseph’s Hospital in that city 
on July 21 last, after some months 
of illness. He was born at Frank- 
lin Furnace, Sussex County, N. J., 
December 18, 1876, and was, there- 
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fore, in his 56th year. He was ad- 
mitted to the New Jersey Bar as 
attorney at the June Term, 1905, 
and as counsellor at the June Term, 
1911, but resigned from the Bar a 
year or two before his death. 

He was a Republican member of 
the State Assembly from Passaic 
county in 1918, and of the New 
Jersey Senate from 1919 to 1924. 
He was an Alderman of Paterson 
from 1903 to 1907. During the 
World War he was a member of 
the State Militia, rising to the rank 
of Captain of Company F, Second 
Battalion, and later to the Captaincy 
of Company F, of the Sixth Regi- 
ment, New Jersey National Guard. 
He also served as one of the four- 
minute men that addressed gather- 
ings of citizens for the sale of 
Liberty bonds. He was prominent 
as an Elk and in other societies. 

On June 19, 1920, Mr. Smith 
married Miss Eleaze Furman, of 
Paterson, and he is survived by his 
wife; three children, Albin, Jr., 
Jack and Jean; his mother, Mrs. 
Albin M. Smith; one brother, 
George D. Smith, and two sisters, 
Miss Sarah J. Smith and Mrs. John 
Anderton. 


Mr. Joun J. MacDonatp 


Mr. John James MacDonald, 
formerly a New Jersey lawyer prac- 
tising at Princeton, died at Calgary, 
Western Canada, during July last, 
aged 55 years. He was born at 
Flat River, Prince Edward Island; 
was graduated from Princeton Uni- 
versity in 1903, and from the New 
York Law School in 1906. He was 
admitted to the New Jersey Bar as 
attorney at the February Term, 
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1909, and went to Calgary to prac- 
tice, probably about 1913. He is 


stated to have been “a close friend 
of Woodrow Wilson, at Princeton,” 
and the dispatch from Calgary an- 
nouncing his death speaks of him 
as “a brilliant lawyer.” 


Mr. Russett M. Everett 


Mr. Russell M. Everett, lawyer, 
but especially a patent attorney, 
died at his home, Beechwood Apart- 
ments, Summit, N. J., on July 2oth 
last, from hardening of the arteries. 
He was born at Boston, Mass., July 
12, 1870, and so was 62 years of 
age. He formerly resided at Bloom- 
field, but for about five years past 
at Summt. 

He was educated at Andover 
Academy and Dartmouth College; 
taught school in New Jersey; 
studied law and was admitted to 
the New Jersey Bar as attorney at 
the June Term, 1902, and as coun- 
sellor at the February Term, 1921. 
As stated his practice chiefly con- 
cerned patents, his associate, Harry 
B. Rook, being a patent attorney. 
The firm of Everett & Rook had 
offices at 24 Commerce Street, 
Newark. 

Mr. Everett was a member of the 
American Bar Association, New 
Jersey Bar Association, Newark 
Athletic Club and the Down Town 
Club of Newark. He was an elder 
in Central Presbyterian Church at 
Summit, and was once an officer in 
the Sixth Presbyterian Church, 
Newark. Surviving are his wife 
and four children, William and 
Walter of Summit, James of Brook- 
lyn and Mrs. Gertrude Wilson of 
Washington, D. C. 











HON. NELSON Y. DUNGAN 
Late Circuit Court Judge 
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